Introduction
Containerisation has revolutionised the carriage of goods by sea but it has also posed a new set of problems to courts around the world. The problems arise out of the fact that, in practically all cases, the shipowner or liner operator ("the Carrier") will not himself stow into the container the goods he has contracted to carry: rather he will release the container to the shipper, together with his (the Carrier's) sea and allow the shipper himself to stow the goods in the container, seal the container with the Carrier's seal and hand back the container to the Carrier for shipment and carriage to the contractual destination. In these circumstances, who is to blame if, at the contractual destination, it emerges that the goods stowed in the container were not of the contractual description or quantity?
The answer ought to depend largely on the terms of the contract-generally the bill of lading contract. However, on another level, the answer also to a degree depends on broader, but perhaps deeper, issues of public policy-should a Carrier's duty (under either The Hague/Hague-Visby Rules, domestic legislation or the bill of lading contract) properly to stow etc. the cargo be delegable to a third party?'
A number of cases on this issue of the Carrier's responsibility for the stowage of his containers by the shipper have come before various courts in the GCC States in the last few years and the way that they have addressed the issue is of considerable interest.
A sequence of cases decided by the courts of the UAE and one decided in Jeddah, Saudi Arabia form probably a fairly representative cross-section of the attitude of the GCC Courts in general on this topic. 2
The UAE ' Although the GCC States comprise six separate jurisdictions, their maritime legislation is (with one exception) almost identical-all being based on the 1980 Kuwait Maritime Law: the exception is Saudi Arabia which as yet has no comprehensive maritime code-see The Maritime Laws of the Arabian Gulf Cooper ation Council States, Price and Haberbeck, London, 1986. and one in December 1985. The facts of the cases are substantially the same and are of the classic pattern that we will see repeated throughout the series of cases which follows. The Carrier loaded in Japan, for carriage to Dubai, containers of cartons of fabrics. The containers were stowed by the shippers, sealed by them with the Carrier's seal and carried under bills of lading on which the cargo was described as containers "Said to Contain" a certain number of cartons. On discharge, less than the bill of lading number of cartons were found in the containers. In both cases, both the Dubai First Instance Court and Court of Appeal found against the Carrier.
The grounds of such decisions appear to have been that the Carrier was under a strict liability to ascertain the accuracy of the contents of the containers as described in the bills of lading-especially where his seal was on the containers. The "Said to Contain" clause was held not to relieve him of this liability. In addition, the December 1985 decision found that, due to his failure to ascertain the accuract of the particulars of the goods furnished by the shipper, the Carrier was deemed to have "warranted" their accuracy.3 The November 1985 judgment in fact went even further and found (somewhat remarkably) that the sealing of the container with the Carrier's seal proved as a matter of fact that the Carrier received goods as specified in the bill of lading. On the face of it, therefore, these judgments represent clear decisions in favour of the non-delegability by the Carrier of his obligations as to stowage etc. of containers.
The activities of the ship Willine Toyo were the subject of two interesting-and at first sight totally irreconcilable-judgments of the Sharjah and Dubai First Instance Courts handed down within one month of each other in December 1986 and January 1987. The facts of The Willine Toyo decision of the Sharjah First Instance Court-were somewhat complex and a number of fascinating legal issues were raised. For present purposes, however, suffice it to say that goods were shipped in containers under a bill of lading which included the reservations "Shipper's load, stow and count" and "Said to Contain ... ". A further bill of lading clause also provided that if the containers were not loaded, packed or stuffed by the Carrier, then the Carrier should not be responsible for any loss or damage to the contents thereof. On discharge the containers were indeed found to contain a quantity of cargo less than that specified in the bill of lading. However, the Carrier was able to prove not only that the shippers loaded and stowed the container but that they had perpetrated a fraud on the consignees in stowing less than the bill of lading quantity.
The Court, in a particularly long, clear and learned judgment, accepted this evidence and enforced the bill of lading reservations at their face value. The Court held that the bill of lading clauses transferred to the consignee the burden of proving that the goods shipped by the shipper were as described in the bill of lading and that the shortage arose due to the default of the Carrier "or those working under him": On the face of it, therefore, a clear judgment that, providing that the bill of lading is suitably claused, a Carrier's duty to load, stow etc. the goods described on the face of the bill of
